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Court of Appeals of the District of Columbia. 


No. 3392. 

Charles M. Grant, Appellant, 


Joseph Giuffrida et al. 


i 

a Supreme Court of the District of Columbia; 

I 

| 

In Equity. No. 37643. 

Joseph Giuffrida and John Giuffrida, Copartners, Trading as 

J. Giuffrida & Bro., Plaintiffs, 

vs. 

Charles M. Grant, Commercial National Bank, a Corporation; 
Wm. B. Hibbs and W. W. Spaid, Copartners, Trading as W. B. 
Hibbs & Co.; J. Upshur Moorehead, A. Robert Elmore, and Harry 
R. Duryee. Copartners, Trading as Moorehead & Elmore, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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1 Bill of ComplainI for Info action and Accounting. 

P'iled March •">, 1920. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. 37643. 

Joseph Giuffrida and John Giuffrida, Copartners. Trading as 

J. Giuffrida & Bro., Plaintiffs, 

* 

vs. 

Charles M. Grant. Commercial National Bank, a Corporation; 
Wm. B. Hibbs and W. W. Spaid. Copartners. Trading as W. B. 
Hibbs & Co.: J. Upshur Moorehcad. A. Robert Elmore, and Harry 
R. Duryee. Copartners. Trading as Moorehcad & Elmore, De¬ 
fendants. 

To the Supreme Court of the District of Columbia: 

The plaintiffs. Joseph Giuffrida and John Giuffrida. who are co¬ 
partners and who trade and carry on business under the firm name 
and style of J. Giuffrida & Bro., respectfully state as follows: 


One. 


That plaintiff Joseph Giuffrida is a citizen of the l nited States 
and a resident of the District of Columbia: and that the plaintiff 
John Giuffrida is a subject of the King of Italy, resident in the 
District of Columbia, and they bring this suit in their own rights 
as copartners, as aforesaid. 

2 Two. 

That the defendant. Charles M. Grant, is a citizen of the United 
States and a resident of the State of Maryland: that the defendant. 
Commercial National Bank, is a corporation carrying on a general 
banking business in the District of Columbia; that the defendant 
Wm. B. Hibbs and \V. \V. Spaid are copartners who carry on a gen¬ 
eral stock brokerage business in the District of Columbia under the 
firm name and style of W. B. Ilibbs & Co.: and that the defendants 
J. Upshur Moorehcad. A. Robert Elmore, and Harry R. Durvee arc 
copartners carrying on in the District of Columbia a general stock 
brokerage business under the firm name and style of Moorhead & 
Elmore. All of said defendants are sued in their own rights, as will 
more fully hereinafter appear. 

Three. 


That on or about the 1st day of November, 1010, the defendant 
Charles M. Grant entered the employment of the plaintiffs, who are 
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engaged in the sale of leather and shoe findings at wholesale and 
retail, as copartners, under the firm name and style aforesaid, said 
defendant having been' employed as bookkeeper and cashier and as 
such was entrusted with the custody of the funds of sdid copartner¬ 
ship and of checks payable to said firm or to the membcijs thereof, and 
said defendant also had the duty as part of said employhient of mak¬ 
ing out checks, drafts, and invoices for plaintiffs’ sai|d firm, to be 
signed by the plaintiff, Joseph Giuffrida, who signed all firm checks 
on behalf and in the name of said copartnership. 


That in the performance of the duties of his employment said 
defendant Charles M. Grant came into possession and custody of 
large sums of money and of checks and other commercial paper pay¬ 
able to said copartnership, and it was his duty, among other things, 
to deposit the funds of said copartnership coming into his possession 
as aforesaid in the Central Savings Bank, of Washington, D. C., to 
the credit of the plaintiffs, including commercial paper payable to 
the plaintiffs. 

i 

That on, to-wit, February 27, 1920, the plaintiffs discovered that 
said defendant Charles M. Grant had forged a certain check which 
had been signed by the plaintiffs by their firm name, in blank as to 
amount, said defendant Grant having filled out said blank check 
without anv authority or right whatever, bv inserting therein the 
sum of, to-wit, $4,992.00, and having erased therefrom the name 
of the payee of said check as it originally appeared therein, namely, 
Leas & McVitty, and without authority wrote in the j place of said 
payee the fictitious name of, to-wit, “Grant & Company;" and said 
defendant endorsed said check by signing upon thej back thereof 
said fictitious name of “Grant & Company/* and wrojte thereunder 
his own name, Charles M. Grant, and deposited said! check to his 
personal credit at and with said defendant Commercial National 
Bank, all of which aforesaid acts of the defendant Charles M. Grant 
were done without anv authority or right and were (unlawful and 
constituted an attempt by him to defraud the plaintiffs and 
4 to misappropriate and embezzle the funds of the plaintiffs as 
copartners. That the plaintiffs learned of said attempt in 
time to prevent said check from being paid by the sai<) Central Sav¬ 
ings Bank upon which it was drawn and where plaintiffs had funds 
on deposit, and because of the acts of the defendant Grant as set 
forth in this paragraph, he was arrested on, to-wit, said 27th day 
of February, 1920, and on, to-wit, the 4th day of March, 1920. was 
given a preliminary hearing in said matter and was held for the 
action of the Grand Jury and his bail fixed in the sum of $3,000.00. 
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Sir. 

That upon discovery by the plaintiffs of the matters set forth in 
the last preceding paragraph, they at once commenced an investiga¬ 
tion for the purpose of ascertaining whether or not said defendant 
Grant had been guilty of similar acts while in the plaintiffs' employ, 
and whether or not he had obtained unlawfully any moneys belong- 
ing to the plaintiffs. That the character of the business conducted 
by the plaintiffs, who have many customers beyond the District of 
Columbia as well as in said District, and whose business is exten¬ 
sive. involving the receipt of many remittances and payments for 
merchandise, it has become and is necessary for plaintiffs to have a 
careful audit and examination of their books and accounts by an 
expert accountant in order to determine the extent of any misappro¬ 
priation <>f funds belonging to plaintiffs by said defendant Grant. 
That on February 28, 1020, plaintiffs employed an expert account¬ 
ant to examine and audit their books and accounts for the purpose 
of ascertaining the extent of any misappropriation bv defend- 
o ant Grant of the funds of the plaintiffs, and said audit is still 
in progress, and. owing to the magnitude of the work neces¬ 
sary to be done to complete the same it cannot be completed for at 
least ten days or two weeks, as it is necessary to correspond with 
many firms and individuals doing business with plaintiffs who are 
located in distant cities, such as Chicago. Ill.; St. Louis, Mo.; Phila¬ 
delphia. Pa.: New York, X. Y.; Boston. Massachusetts; Lynn, Mass., 

and elsewhere, in order to obtain information necessary to the audit- 

%/ 

ing of said books and accounts. 


Seren. 


That it]) to the present time said examination and audit has dis¬ 
closed that said defendant Grant has wrongfully obtained and misap¬ 
propriated to' his own use approximately $3,038.70 of the money 
belonging to 'the plaintiffs as copartners, by the forging of checks 
and misappropriation of moneys received by him for plaintiffs in 
the ordinary course of business, but said partial audit has disclosed 
facts which indicate that the extent of the misappropriation by the 
defendant Grant of moneys belonging to the plaintiffs' firm may 
exceed $14,000.00. although it is impossible at this time to deter¬ 
mine the extent of said misappropriation, for the reasons hereinbe¬ 
fore set forth. That the known shortage of said defendant Grant 
was not ascertained until the afternoon of March 4, 1020, and plain¬ 
tiffs have been informed by the export accountant employed by them, 
and believe, and therefore allege, that a much greater amount will 
be ascertained to have been misappropriated by said defendant when 
the audit is Completed, although the extent of this shortage cannot 
be stated at this time. 
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u tight. 

That the plaintiffs have been informed bv members of! the Police 
Department of the District of Columbia and believe, and therefore 
allege, that said defendant (Jrant is a depositor with thcj defendant 
Commercial National Bank which is indebted to him dn book ac- 

j 

count as such depositor, and that said Grant has securities and valu¬ 
ables in a safety deposit box.of said defendant bank, arid also that 
the defendant Grant has a balance due him from, and valuable se¬ 
curities in the possession of, the defendants Win. B. Hibbs and W. 
W. Spaid, copartners, and defendants J. Upshur Mooreheiid, A. Rob¬ 
ert Elmore, and Harry R. Duryee, copartners, as aforesaid. 

Nine. | 

i 

; 

That plaintiffs have been unable to ascertain the nature and ex¬ 
tent of the moneys, securities, and valuables due from orjin the cus¬ 
tody of the defendants hereto other than the defendant Grant, and 

v ■ | 

have been refused information concerning the same hyj said other 

O 4 . I 

defendants. [ 

J 

Ten. 


That the plaintiffs are unable to avail themselves of th<j> remedy of 
attachment at law as against the defendant Grant, for thcj reason that 
plaintiffs do not know the amount due from him to thejm. as here¬ 
inbefore set forth, and therefore they cannot comply \fith the re¬ 
quirements of the sections of the Code of Law for the! District of 
Columbia authorizing attachment before judgment, and' cannot ob¬ 
tain the testimony of one or more witnesses in support of a declara¬ 
tion in such attachment proceeding. That plaintiffs be- 
7 lieve and aver that said defendant (Jrant will obtain his re¬ 
lease from custody by giving bond for his appearance if 
indicted by. the Grand Jury and will obtain possession of all his 
assets and property and put the same beyond the reach Of the plain¬ 
tiffs and make it impossible for them to recover the full junount due 
them from him by reason of his misappropriation of moneys of the 
plaintiffs, as hereinbefore set forth. That your plaintiff^. therefore, 
are without remedy at. law and can be protected and afforded relief 
in the premises only by and through the aid of a court of equity. 

Wherefore, the premises considered, plaintiffs pray: ! 

1. That process of subpoena be issued against the! defendants 
Charles M. Grant, Commercial National Bank, Win. Bj Hibbs and 
W. W. Spaid. copartners, and J. Upshur Moorhead. A.: Robert El¬ 
more and TIenry R. Duvree, copartners, requiring them jand each of 
them to appear and answer the exigencies of this bill of complaint. 

2. That the defendants Commercial National Bank, Win. B. 
Hibbs and W. W. Spaid, copartners, and J. Upshur Moorhead, A. 
Robert Elmore, and TIarry Duvree, copartners, be required to dis¬ 
cover the nature and extent of all money or property in their pos- 
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session or custody and due or belonging to the defendant Charles M. 
Grant, including a full and complete discovery by the defendant 
Commercial National Bank as to tlie contents of the safety deposit 
box of the said defendant Grant at said Commercial National Bank. 

3. That the defendant- Commercial National Bank, Wm. B. Hibbs 

and AY. W. Spaid, copartners, and J. Upshur Moorhead, A. 
8 Robert Elmore, and Harry R. Duyree, copartners, be re¬ 
strained and enjoined from paying or delivering to the said 
defendant Charles M. Grant or to his order, or to anyone for him, 
any moneys or property due from or in possession of the said de¬ 
fendants or either of them. 

4. That an accounting may be had to determine the indebtedness 
of the defendant Charles M. Grant to the plaintiffs. 

f>. That a receiver or receivers be appointed to take charge of any 
and all moneys, credits, and property of the defendant Charles M. 
Grant, and hold the same pending the final disposition of this cause. 

<>. That a decree may be passed herein subjecting the moneys, 
credits, and property of the defendant Charles M. Grant in the cus¬ 
tody or possession of any or all of the other defendants herein to 
the satisfaction or on account of such indebtedness of the said de¬ 
fendant Grant 'to the plaintiffs as shall be ascertained by the ac¬ 
counting hereinbefore prayed for, and that if said moneys, property, 
and credits be insufficient to liquidate said indebtedness in full, 
plaintiffs may have a decree against the said defendant (5rant for 
any balance due the plaintiffs. 

7. That the court shall make such orders and pass such decrees 
with reference to the sale or sales of any property of the said defend¬ 
ant Charles M. Grant as shall or may be necessary or proper for the 
relief of the plaintiffs. 

And for such other and further relief as the nature of the case 
may require, and to the court may seem meet. 

J. GIUFERIDA & BRO.. 

By JOSEPH GIUFERIDA. 
JOSEPH GIUFERIDA. 

E. F. CO LEA DAY, 

P. H. MARSHALL. 

H. S. BARGER, 

A ftornr;js for Ptai'if iff*. 

0 District of Columbia, $s: 


Jose pi) Giuffrida. being first duly sworn, on oath says: That he 
lias heard read the foregoing Bill of Complaint by him subscribed 
individually aiid on behalf of his copartner, John Giuffrida, and 
knows the contlents thereof; that the matters of fact therein stated 
upon personal knowledge are true; and those stated upon informa¬ 
tion and belief he believes to be true. 

1 JOSEPH GIUFFRIDA. 
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Subscribed and sworn to before me this 5" day of March, A. D., 
1920. i 

J. R. YOUNG, CVh 
By F. E. CUNNINGHAM, 

As^t Cl'l:. 


Temporary Restraining Order. 
Filed March 5, 1920. 


Upon consideration of the Bill of Complaint filed herein, and it 
appearing to the satisfaction of the Court therefrom'that- immediate 
and irreparable injury, loss, or damage will result to the!plaintiffs be¬ 
fore notice can he served and a hearing had thereon, namely, that 
the defendant, Charles M. Grant, has it within his poorer to obtain 
his release from custody, by giving bond, and to procure possession 
of his moneys, credits, and property, and to place the jsame beyond 
the reach of the plaintiffs, which would result ijn irreparable 
10 injury and loss to the plaintiffs, it is this 5th of March, A. D., 
1920, bv the Court, 

• v * j • 

Adjudged, ordered and decreed that the defendants' Commercial 
National Bank, William B. llibbs and W. W. Spaid, Copartners, and 
J. Upshur Moorhead, A. Robert Elmore, and Harry El Duyree, Co¬ 
partners, and each of them, be and they hereby are restrained and 
enjoined until further order from paying or delivering jo the defend¬ 
ant, Charles M. Grant, or his order, or to any one for him, any 
moneys or property due from or in possession of the said defendants. 
Commercial National Bank, Win. W. Hibbs and W. \\\ Spaid, Co¬ 
partners, and J. Upshur Moorhead, A. Robert Elmore and Harry R. 
Duyree, Copartners, or any of them, upon the plaintiffs giving bond 
in the penalty of $10,000. 

It is further ordered that a hearing upon the application for pre¬ 
liminary injunction herein be and the same hereby I is set for the 
12th dav of March, 1920, at 10 o'clock a. m., or as soon thereafter 

V * 

as counsel can be heard, and this order shall remain! in full force 
and effect until said last-mentioned time unless sooner dissolved or 
modified. 

.JENNINGS BAILEY, 

Justice. 


This order passed bv the Court at 10.55 a. m., on the 5th dav of 
March, A. I)., 1920. 

JENNINGS BAILEY. 

Justice. 
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11 3Iar$hal'x Return. 

Served a copy of the within Temporary Rest raining Order on 
Chas. M. Grant, personally. 

Wm. B. Ilibbs, 

W. W. Spaid 
A. Robert Elmore “ 

Harrv R. Duvree 

C' 4 / 

Commercial National Bank by personal service on J. F. Cain, 
Ass't Cashier, all on March ~>, 1920. 

J. Upshur Moorehead not to be found. March 5, 1920. 

MAURICE SPRAIN, 

Marshal. 


Order Continuing Temporary Injunction. 
Filed March 12. 1920. 


* 


* 


* 


* 


* 


This.cause coming on to be heard upon the temporary restraining 
order issued herein March ”>, 1920. and the rule to show cause issued 
on the same date, and whereupon, upon consideration of the Bill of 
Complaint, the separate answer of the defendants William B. Hibbs 
and William W. iSpaid. Copartners, and it appearing to the satisfac¬ 
tion of the court that all parties defendant have been duly served 
with process, with a copy of said restraining order, and with said 
rule to show cause, and that no return has been made thereto save 
on behalf of defendants William B. Hibbs and William W. Spaid, 
as aforesaid, it is bv the court this 12" dav of March. 1920, 
12 Adjudged, ordered and decreed that the defendants. Com¬ 

mercial National Bank. William B. Hibbs and William W. 
Spaid. Copartners, and A. Robert Elmore and Harry R. Duvree, Co¬ 
partners. and each of them, be and they hereby are restrained and 
enjoined pending the final determination of this cause, from paying 
or delivering to the defendant, (diaries M. Grant, or to his order, or 
to any one for him, any moneys or property due from or in posses¬ 
sion of said defendants, or either of them. 

WALTER 1. McCOY, 

Justice. 


Order Allowin'/ Special Appeal. 

Filed April ~>, 1920. 

* * * * He * * 

On consideration of the petition for the allowance of a special ap¬ 
peal from the order of the Supreme Court of the District of Colum¬ 
bia in the above-entitled cause, entered therein on M arch 12, 1920, 
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it is by the Court this clay ordered that said petition be and the same 
is hereby granted. 


[seal.] 

A true Copy. 
Test: 


Per Mr. Chief Justice SMYTH. 

April 3, 1920. 


HENRY W. IIODGES, 

Cirri' of the Court of Appeal* 

of the District of Columbia. 


Assignment of Error*. 
Kiied April 7, 1920. 


Now comes Charles M. Grant, the defendant above named, and 
makes the following his Assignment of Errors in thej above-entitled 
cause: 

1. The Court erred in granting the Order of Injunction of March 
12, A. D., 1920, continuing the Restraining Order issued on March 
nth, 1920. 

2. The Court erred in granting the Restraining Order of March 

1920. 

DANIEL THEWl WRIGHT, 
PHILIP ERSHIJER, 

Attorneys for Charles 31. Grant. 

i 

Designation of Record. 

\ 

Filed April 7. 1920. 


The Clerk will please prepare transcript for appeal in the above- 
entitled cause, and include* therein the following: 

1. Copy of the Bill. 

2. Restraining Order of March 5th, 1920. 

3. Order continuing the Injunction of March 12t^, 1920. 

4. Order allowing Special Appeal. 

5. Assignment of Errors. 

14 0. This Order. 

DANIEL THEW WRIGHT. 
PHILIP ERSHIlER, 

Attorneys for Defendant. Chris. 31. Grant. 

A copy of the foregoing Designation of Record received this 7th 
day of April A. D., 1920. 

H. S. BARGER, 
Attorney for Plaintiffs . 
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1*> Supreme Court of the District of Columbia. 

United States ok America, 

District of C olmnbic, *.*: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 37(>43 in Equity, wherein Joseph 
Giuffrida and John Giuffrida. Copartners, Trading as J. Giuffrida & 
Bro. are Plaintiffs and Charles M. Grant et als. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of April. 1920. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, 

Clerk, 

Bv W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3392. Charles M. Grant, appellant, vs. Joseph Giuffrida et' al. 
Court of Appeals, District of Columbia. Filed Apr. 12, 1920. 
Henrv W. Hodges, Clerk. 
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